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Final response

Dear Mr Verlin,
Thank you for your response to the request of information from March 3, 2008.

According to articles 15, 19 and 33 of the Chancellor of Justice Act, the scope of the supervision of the Chancellor of Justice includes verification that legislation of general application is in conformity with the Constitution or the law, as well as verification whether a state agency, local government agency or body, legal person in public law, natural person or legal person in private law performing public duties adheres to the principles of observance of the fundamental rights and freedoms and to the principles of sound administration. According to article 15 the Chancellor of Justice Act, everyone has the right of recourse to the Chancellor of Justice to review the conformity of an Act or other legislation of general application with the Constitution or the law.
On January 18, 2008, Estonian Union of Professional Engineers filed a petition to the Chancellor of Justice and questioned the conformity of the “Statutes and Forms of Diplomas and Diploma Supplements” approved by the Regulation of the Government of the Republic no 76 from March 12, 2003 to article 27 of the Education Act.

Based on your petition, the Chancellor of Justice initiated proceedings. In accordance with articles 21 and 28 of the Chancellor of Justice Act, the Chancellor of Justice was obliged to gather information, for which the Ministry of Education and Research was addressed on January 24, 2008. On February 18, 2008, the Chancellor also sent an additional request of information to Estonian Union of Professional Engineers, describing the position of the Ministry of Education and Research and asking responses to additional questions arising based on the ministry’s explanations.
We consider it necessary to clarify that the letter sent to you on February 18, 2008, was intended only as a request of information and the Chancellor of Justice did not give any substantive assessment in it as to the conformity of the Regulation of the Government of the Republic no 76 from March 12, 2003 to article 27 of the Education Act. The Chancellor of Justice establishes his position only after the analysis of explanations and evidence provided by all the parties. In requests of information sent to natural or legal persons, the Chancellor of Justice does not provide substantive assessment or formulate his position.
The substantive answer to your question will be formulated by the Chancellor of Justice in this final response. Considering the evidence collected and circumstances analysed in relation to the proceedings, the Chancellor of Justice is of the position that articles 6(3) and 9(4) of the “Statutes and Forms of Diplomas and Diploma Supplements” approved by the Regulation of the Government of the Republic no 76 from March 12, 2003, is not contrary to article 27 of the Education Act or article 29(1) of the Constitution.
In the following parts of the document, I shall inform you of the course of the proceedings and the outcome of the legal analysis conducted.

I Circumstances and Course of Proceedings

1.1 On January 18, 2008, you filed a petition with the Chancellor of Justice, asking why diplomas issued to engineers by Estonian universities and higher education establishments have no reference to the title of engineer, profession and vocation. In your petition, you claimed that the absence of any reference to the vocation, title of engineer and the engineering profession on the diploma has caused problems for engineers competing for positions abroad and wishing to continue their studies abroad. According to your petition, article 27 of the Education Act (hereinafter EA), states that a person’s education, area of specialisation and graduation from an educational institution shall be certified by a certificate or diploma, the format and statute of which shall be approved by the Government of the Republic. However, according to the “Statutes and Forms of Diplomas and Diploma Supplements” approved by the Regulation of the Government of the Republic no 76 from March 12, 2003, the diploma only contains data about the completed curriculum, not the vocation. In your petition, you made a reference to article 29(1) of the Constitution, stating that an Estonian citizen has the right to freely choose his or her area of activity, profession and place of work.
1.2 Based on your petition, the Chancellor of Justice commenced proceedings and on January 24, 2008 turned to the Ministry of Education and Research with a request of information. In the request, the Chancellor asked the Minister to explain why the Regulation of the Government of the Republic no 76 from March 12, 2003 imposes the reference to the vocation on the diploma supplement and not on the diploma. The Chancellor of Justice requested from the Ministry of Education and Research information of the considerations behind the relevant regulation. The Chancellor also requested the Minister’s position on whether the relevant provisions in the Regulation of the Government of the Republic no 76 from March 12, 2003 conform to article 27 of the EA.
1.3 The Minister of Education and Research responded to the Chancellor’s request on February 13, 2008 and explained that according to article 31(1) of the Universities Act (hereinafter UA), a person who has completed Bachelor's study, Master's study or Doctoral study shall, after completion of the curriculum to the full extent, be awarded a diploma certifying completion of the curriculum or the academic degree awarded together with the diploma supplement. The Regulation of the Government of the Republic no 76 from March 12, 2003, “Statutes and Forms of Diplomas and Diploma Supplements” is, in principle, reiterating the principle of article 31(1) of the UA. Ministry of Education and Research noted that the current regulation does not prescribe a reference to the vocation on the diploma, as the title of the curriculum also refers to the vocation. In the case where the diploma includes a reference to the academic degree, it is possible to reflect in it the specialisation within the curriculum according to the Regulation of the Government of the Republic no 275 from August 23, 2004, “List of Academic degrees Awarded by Educational Establishments,” article 3(3) of which stipulates that the Master’s title may be added, in brackets, the name of the curriculum or a narrower specialisation within the curriculum in nominative case.
1.4 In their response from February 13, 2008, the Ministry also noted that in paragraphs 4 and 5 of article 2 in the “Higher Education Standard” approved by the Regulation of the Government of the Republic no 258 from August 13, 2002, the nomenclature and amount of areas of specialisation are open. Therefore, the Ministry considers that every higher education institution should find the best and most labour-market suited options for naming the academic degrees and therefore also vocations. The Ministry’s response also states that that detailed information about studies is provided on diploma supplement, a concept with broad international use. The diploma supplement used in Estonia has been created based on the common form in use in the whole European higher education space. The position of the Ministry of Education and Research is that the Statutes of the Diploma and Diploma Supplement adopted in Estonia are, therefore, in compliance with internationally recognised practice and principles. The Ministry also noted that the practice of European countries on making a reference to the “engineering” vocation on the diploma is different: there are countries which state the qualification “Engineer” on the diploma, as well as countries which only state the academic degree. The Ministry of Education and Research also found that although article 27 of the EA stipulates general data on what a diploma may confirm, these are not compulsory requirements. Article 27 of the EA stipulates general data on what a diploma may confirm. According to the Ministry’s response, there are plans to change the provision in question in relation to the development of the common qualifications framework of the EU.
1.5 To analyse the issue raised in your petition, it became necessary, in relation to the response from the Ministry of Education and Research, to collect additional information from Estonian Union of Professional Engineers. The Chancellor of Justice addressed you on February 18, 2008 with a further request of information, asking information on which references were known to the petitioner to be present on diplomas issued by Estonian higher education institutions and how the names of the curricula were presented on the diplomas. In the same request, the Chancellor also asked for an explanation whether vocations could be unequivocally identified based on the names of curricula. The Chancellor also requested information on which concrete obstacles had, to your knowledge, risen for Estonian engineers in professional competitions and continuing the studies due to the vocation being reflected not on the diploma but on the added diploma supplement.
1.6 You replied to the request of information on March 3, 2008. Your response contained several of your opinions and views on how the issuing of diplomas certifying the engineering qualification and other matters relating to qualifications should be generally regulated in Estonia. As a response to the questions set by the Chancellor, you submitted a copy a diploma of the Tallinn University of Technology (including a reference to completing the applied higher education curriculum of Road Construction), a copy of a diploma of Estonian Maritime Academy (including a reference to completing the curriculum of Hydrometeorology and Nature Protection) and a copy of a diploma of Rovaniemi Ammattikorkeakoulu stating the title of engineer. You explained that diplomas of Estonian higher education establishments lack a reference to the vacation. On the other hand, your response to the request of information did not specify whether the name of the vocation could be identified based on the name of the curriculum. In your response, you noted that during competitions for filling engineering posts, neither organisers nor prospective employers take any interest in a diploma supplement, however, the response lacked added evidence to support this, as well as a specific explanation of the cases that had lead you to such conclusions. The mail communication added to the response did not indicate that the specific reason for failing to secure an internship was the lack of reference to the engineering reference on the diploma. The fourth question in the Chancellor’s request of information remained unanswered.
II Legal Assessment

2.1 Article 29(1) stipulates that an Estonian citizen has the right to freely choose his or her area of activity, profession and place of work. Conditions and procedure for the exercise of this right may be provided by law.

2.2 The constitutional provision above protects everyone from a forced choice of unwelcome profession, unwelcome area of activity or place of work and provides for equal treatment during the selection process for an area of activity, profession and place of work. Restrictions may be imposed by law, e.g. in the interests of consumer protection to avoid activities of unreliable or unqualified persons. Therefore, the second sentence of article 29(1) of the Constitution, allows establishment of qualification requirements and mandatory exams. From article 29(1) of the Constitution, one cannot derive a state’s duty to protect persons from competition. Therefore, the state can give no absolute guarantee for everyone of the possibility to choose the place of work to his liking in an enterprise to his liking.
 Based on the former, it is possible to regulate, by law, the establishing of requirements for certain professions or the process of issuing documents attesting education. However, the state cannot ensure a person more favourable conditions in the labour market based on the chosen or studied vocation. A person’s choices in the labour market are dependent on his or her free will and skills.
2.3 Article 27 of the EA, states that a person’s education, area of specialisation and graduation from an educational institution shall be certified by a certificate or diploma, the format and statute of which shall be approved by the Government of the Republic. At the same time, article 28(21) of the EA stipulates that the list of the names of academic degrees awarded by educational institutions shall be established by a regulation of the Government of the Republic. Article 31(1) of the UA states that a person who has completed Bachelor's study, Master's study or Doctoral study or study based on the integrated curricula of Bachelor's and Master's study shall, after completion of the curriculum to the full extent, be awarded a diploma certifying completion of the curriculum or the academic degree awarded together with a diploma supplement. Article 31(4) of the UA stipulates that the format and statute of the diploma and academic report shall be approved by a regulation of the Government of the Republic.
2.4 “Statutes and Forms of Diplomas and Diploma Supplements” approved by the Regulation of the Government of the Republic no 76 from March 12, 2003 (hereinafter the Regulation), has been adopted on the basis of delegating provisions in article 27 of the EA and article 31(4) of the UA. According to article 2(1) of the Regulation, a diploma shall be awarded to a person who has completed Bachelor's study, Master's study or Doctoral study or study based on the integrated curricula of Bachelor's and Master's study after completion of the curriculum to the full extent. The right and obligation to issue the diploma in accordance with the Statutes lies with the educational establishments working on the basis of higher education curricula. In accordance with article 6(3) of the Regulation, a diploma supplement shall be issued together with the diploma that shall, according to article 3(2)  provide information on the curriculum, completion results,  awarded academic degree or other qualification, and the Estonian education system. According to article 6(3) of the regulation, the educational establishment shall print on the diploma, inter alia, data on higher educational studies and the name of the curriculum completed, as well as the name of the academic degree awarded. In accordance with article 9(4) of the Regulation, the diploma supplement shall include, inter alia, data on the qualification, area of specialisation, name of the curriculum, its code and date of registration, as well as specialisation within the curriculum, the name of the educational establishment and the language of the studies.
2.5 “List of Academic degrees Awarded by Educational Establishments” has been approved by the Regulation of the Government of the Republic no 275 from August 23, 2004. Article 3(1) of this regulation stipulates that Master’s degree is the degree awarded to graduates of Master’s programmes. In accordance with article 3(3), the Master’s title may be added, in brackets, the name of the curriculum or a narrower specialisation within the curriculum in nominative case.

2.6 On the basis of the above-cited legislative acts we conclude that the higher education establishment shall note the data on the qualification and vocation obtained by a person on the diploma supplement. In the case of Master’s degree, the vocation and qualification may also be noted on the diploma.

2.7 Estonia has, with the Regulation of the Government of the Republic no 275 from August 23, 2004, regulated the list of academic degrees, however, there is no legislative act regulating the list of programmes taught in different higher education institutions and which curricula give a person engineering or another qualification upon completion. The Regulation of the Government of the Republic no 258 from August 13, 2002 approved the “Higher Education Standard,” article 2(4) of which defines the phrase “major subject” as a specialisation resulting in the student acquiring the knowledge, skills and attitudes appropriate for the study level, and serving as a prerequisite for professional engagement in the given field and continuing studies on the next study level. The major subject must make up at least 50% of the study volume prescribed for the student with the curriculum. In accordance with article 2(5) of the same regulation, the phrase “minor subject” has been defined as a specialisation within the same or different curriculum than the major subject resulting in the student acquiring additional knowledge and skills appropriate for professional engagement in the given field and continuing studies on the next study level.
2.8 Article 27 of the EA sets a general rule about the data that may be printed on the diploma or certificate. Interpreting this, the Ministry of Education and Research has reached the conclusion that article 27 of the EA does not provide an obligatory list of the data that must be on every diploma. The relevant delegating provision in the EA has also been the basis for adopting the Regulation of the Government of the Republic no 122 from April 22, 2003 on “Statutes and Form of Leaving Certificates of Basic and Upper Secondary Schools and State Examination Certificates.” It is worth stressing that a person does not acquire a vocation upon finishing basic or upper secondary school and therefore it cannot be printed on the certificate. In different universities, it is also currently possible to conduct studies based on curricula that do not result in a single unequivocally understandable vocation (e.g. English Studies, Philosophy, Cultural Studies, Near-Eastern and Asian Studies, Media et al at the University of Tallinn). In addition to article 27 of the EA, the issuing of higher education diplomas is regulated is also in the above-cited article 31 of the UA which does not prescribe obligatory mention on the vocation on the diploma.
2.9 Article 3 of the General Principles of the Civil Code Act states that a provision of an act shall be interpreted together with the other provisions of the act pursuant to the wording, spirit and purpose of the act. The Supreme Court has stressed that an act must not be interpreted in a manner that would render the act or the provision meaningless.
 If article 27 of EA was interpreted in a manner that would make it obligatory to print the vocation on every diploma, the interpretation would not be in accordance with the purpose of the act and would render the practical implementation of the provision largely meaningless. Interpretation of an act cannot be solely based on the formal wording of the act; it must take into account the purpose of the provision and the general regulatory environment. The possibility of referring to the vocation depends on the specific area as well as the curriculum of the university. Due to lack of legislation, it is not possible in Estonia to determine clearly, which are the nationally registered curricula that provide the graduate the engineering vocation. At the same time, universities continue to have the opportunity to refer to the vocation or qualification in the diploma supplement annexed to the diploma. Diploma supplement is always issued together with the diploma and, as its annex, constitutes an important part of it. One has to agree with the position of the Ministry of Education and Research, according to which, a discussion on the names of vocations or curricula printed on diplomas should rather be conducted with the higher education establishments themselves.
2.10 Among other things, you claimed in your petition that lack of reference to the vocation on the diploma has created engineers problems in competitions for professional posts. The Ministry of Education has, however, explained that diploma supplement has been created by the UNESCO, Council of Europe and the European Commission for the European higher education space, based on a common form. Therefore, every person can certify his or her qualification throughout the EU by showing the diploma supplement. Irrespective of the request of the Chancellor of Justice, Estonian Union of Professional Engineers has failed to produce evidence of specific cases or describe any case in which a person’s rights had been limited specifically for the reason of not having a reference to the vocation on the diploma. It should be understood that regardless of legislative harmonisation within the EU framework, different member states may retain certain regulatory and practical differences in attesting to persons’ education and vocation. Neither can one exclude the possibility that some EU member states violate the rights granted to persons by law or fail to understand that they are dealing with a valid and recognisable document issued in another member state. Therefore, one cannot jump to the automatic false conclusion that obligatory reference to the vocation on the diploma would solve all possible future problems.
III Position of the Chancellor of Justice

3.1 Considering the above, the is of the position that articles 6(3) and 9(4) of the “Statutes and Forms of Diplomas and Diploma Supplements” approved by the Regulation of the Government of the Republic no 76 from March 12, 2003, is not contrary to article 27 of the Education Act or article 29(1) of the Constitution.

3.2 I note, however, that your response from March 3, 2008 includes a thorough explanation of the views of Estonian Association of Professional Engineers on how different issues related to the engineering vocation should be regulated in Estonia. The Chancellor of Justice does not have the competence of drafting legislation or shaping the educational policy. For making proposals of improving the regulation, you may address a memorandum to the Ministry of Education and Research. The Chancellor of Justice carries out only the legal verification of the compliance of a legislative act of general application with the law or the Constitution. The Chancellor of Justice does not express opinions on which would be the better or more practical way of regulating a certain field. 
I hope that the above has provided answers to all your questions. I will also inform the Ministry of Education and Research of the position expressed in this final response. 

I thank you again for the petition filed and the response provided.

Sincerely yours,

Indrek Teder

Anu Uritam 693 8414

E-mail: anu.uritam@oiguskantsler.ee
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